OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MAKRN
ATTORNKEY GENERAL

Honorable Jesse James
State Treasurer
Austin, Texas

Dear Sir: Opinion Mo, 0-5051

¥We quote from your le f . January 15, 1943, re-~
questing the opinion of this ¢ monty on)the above stated

question as followas

the other oov rsﬂ 96 no a8 out or\ths original
110.48 sores whioh\{e the jecurity eovering a

note for _£6 'hia and is required by
Dallas Co ooation highway

righ te wiZl be reduced by 8200 00
wh lles County.

ask you to sdvise the dutles and
xeaponsibi of the State Treasurer in this con-
nection. Would it bs permissible for the State
Treasurer to exeoute the releases requested by the
above Great American Life Insurance Company?
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The Creat Americon Life Xnsurance Company 0f San
Antonie, Texas, is a domestio life insurance ocompany orgsn~
ized apd doing business under the provisions of Chapter 3,
Title 78, Vernon's Apnotated Civil Statutes. It is noted
thet you refer to "securities deposited under provisions of
Artiole A4716". ¥Ye have been informed by a representative
of your depertment and a representative of the Insurance De-
partment that this is s typographiocal error snd that the se-
ourities on which a partial release 13 dezired, were deposited
with the 3tate Treasurer under the provisions of Article 4739,
Vernon's Annotated Civil Statutes.

We were further informad thet the note deposited by
the above mentioned life insurance company with the State
Treasurer, under the provisicns of the above nmitioned stat
ute, is & $6,000.00 note seoured by & rirst liem on the reml
estate mentioned in the first paragreph of your letter. It
is our understanding that Dallas County is mequiring a small
portion of said trect of lend sither by purchase or condemna-
tion procesdings in cannection with the xrelocation of a pude
1ic highway in said ecounty. ¥e further underptand that Dale
las County desires a release of the land lltﬁfi:i‘thn-abevo
- mentioned note on the real estats aocquired by d couniy.

Artiole 4739, Vernon's Annotated Civil Statutes
providest

"Any 1ife insurance company, soccident imsur-
snce coupeny, life and acoident, hsalth end asoi-
dont, or 1life, health and acelidesnt lnsireanse oom~
pany, w»rgenized under the laws of this State, may
at 1%3 option, deposit with the State Tysasurer
securities equal to the amount of its ocapital
stook, and may, at ite eption, withdraw the same
or any part thersof, first bhaving deposited in
the tr¢asury in l1ieu thereof othexr securities
equal in value to those withdrawn, Any such se~
ourities, belfors being =0 originally deposited
or &ubltitﬂ$ad, shall be approved by the Commise
sioner, Yhen any such deposit is made, ths Trea-
gurer shall exeouto to the company nakiag the de=
posit s receipt therefor, giving sueh deseription
to suoh sesurities as will identify the same] end
such company shall have the right to sdvertise
moh fact, or print e ocopy of the treasurer's re-
oeipt on the policies it may 1ssue; and the proper
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officers or agents 0f each insurance company maX-
ing such deposit shall be permitted, et eall rea-
sonable times, to examine aunoch gecurities and teo
detach coupons thsrsfrom and to oolleot interest
thsreon, under suoh reasontble rules and regula-
tiocns as may be presoribed by the Treasurer, and
the Commissioner, Such deposit when made by eny
company shall thereafter be maintalned as long as
sald company shall have outstanding any liabiliity
to its polioy holders. Yor the purpose of State,
county, and munioeipal taxstion, the situs of all
personal property belonging to such companies ahall
be at the home office of suoch company.”

It will be noted that Article 4739, supra, author-
izes any company named therein, at its option, to deposit
with the State Treasurer uouithu equal to the amount of
ita capital stook, This statute further provides for the
withdrawal of sald seourities under sertain eircumatances
and oonditions mentioned therein and the substitution of
other securities in lieu of the orxiginal securities Geposit-~
eoll, further providing. that any suoh securitiss, before be-
ing =0 ortginallindopoaitod or substitated, thnil be approved
by the Board of Insurence Commissioners. Sueh deposit when
made by any ocompany shall thereafter be maintained as long
as sald company shall heve ocutstanding any liability to its
policyholders. The ocompauny &0 depositing msuch securities msy
et its option withdraw the same oy any part thereef, after
first having deposited in the treesury in lieu thareof octher
seourities equal in value to those withdrawn, In other words,
this statute authorizes ths depositing and withérawal of se-
ourities under certain ciroumstances end conditions mentioned
therein, but ssld statute. does not authorize a release of
gaid seocurities in any manner whatsgoever,

Generally speaking, pudlic officers and governmental
and edministrative boards poesess only such powers as &Te OXe
pressly eonferred upon them by law are necessarily implied
from the powers so oonferred. They cannot legally psrform
agts npot suthorized by existing law, Statutes which preseride
and limit the exercise of official duty are etriotly construed

in respect of the powers oonferred and thi manner of thelr
exercise and such powers ere not %o be enlarged by construo-~
tion. It is equally well settled, that a law which confers
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a power or imposes s eutz.npon en of ficer or board carries
with it by impliocation the authority to do such things am

&Te reasonadly necesasary to ocarry into effeot the power grant-
ed or the duty imposed, (See Taxes Juriasprudence, Volums 3i,
page L4540 end anthorities oited therein),

We have been unable to find any statute authorizing
the State Treessurer to release in whole or in part any seoure
1ties deposited with the State Treasurer undar the provisions
of Artiocle 4739, supra., Therefors, it is our opinion that the
State Treasurer bhas no legal authority to releass in whole or
in part any security deposited with the State Treasurexr whioh
is deposited under the provislions of Artiole 4739. It is our
further afinion that the life insurance oompany so depositing
the security in question may withdrew the same after first have

deposited with the Tressurer in lieu thersof other seoure
ities egual £n value te the one withdrawn,

In opinion No., O=4258 this department held that

"« « » Where the atatute requires the Trsa-
surer to hold the vendor's lien or mortgege lien
notea, it ia his duty to require a writtem trens.
fer of the lien ssouring said notes, duly recorded,
and then hold saild notes with the trensfer 80 re-~
oordeg in his possession, under the teras cof the
statute,

"
* s &

"The transfer should bse made in trust to the
party holding the note, belng slther the State
Treasurer or the Board of Insurance Commissioners,
end when the notes are pald, or the deposaitor de-
oides to take samp down, the trustee can elither
Telease or retrapefer the notes. . . "

We enclose & copy of aaid copinion,

‘Yo do not think that this opinion (No., O=4258) ia
epplicable to the guestion under gonaideration. This opin-
fon ie not to bs construed as holding that when the note la
paid or the depositor 4deocides to taioe the same down that the
trustee, (the Treasurer in this cese) cennot release or To-
transfer the note. In this opinion we merely hold that the



AT
R 'F. P

Honorable Jeaae James, Page 5

Treesurer has no authority to release the security deposited
and that if the life insurance company withdraws the securt.
ty said company must deposit in lieu of the security withdrawn
other securities equal in valus to the security withdrawnm,
Yours very truly

ATTORNEY GENERAL OF TEXAS

sy [ llell o lommr.

Ardell Williams
Assistant

AWimp
Encl.

PPROVEDFEB 12, 1943
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